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FOR THE DISTFUCT OF SOUTH CAROLINA - . .*' 

- . ,  
CIA NO. 96-7243 1 -W 

Upchurch Hardwoods of North Carolina, Inc., 

Debtor. 

JUDGMENT 

Chapter 1 1 
-- 

Based upon the Findings of Fact and Conclusions of Law as recited in the attached Order 

of the Court, the motion of Inco, Incorporated filed August 14, 1996 to convert this Chapter 1 1 

proceeding to Chapter 7 is granted. 

C Colum+bia, South Carolina, 
I /(i , 1996. 
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IN RE: CIA No. 96-7243 1 Iw' . L' . - 

Upchurch Hardwoods of North Carolina, hc., I ORDER 

Debtor. I Chapter 1 I 

THIS MATTER comes before the Court upon Inco, Incorporated's Motion to Convert to 

a Proceeding under Chapter 7 filed August 14, 1996. The Motion was brought under 1 1 U.S.C. 

3 1 1 12@)' Tor cause, including no reasonable likelihood of rehabilitation, dininution of the 

estate's assets, and unreasonable delay by the Debtor that is prejudicial to creditors. Inco, 

i Incorporated's ("Inco") Motion is based on the undisputed fact that the Debtor was not an 

(" 
operating business when it filed this Chapter 11 petition, had no intent to resume business 

L- 
operations, i s  sustaining substantial monthly losses, and has not filed a plan or disciosure 

The United States Trustee filed a response joining in lnco's Motion to Convert. The 

United States Trustee supports conversion of this case because the Debtor's Monthly Reports 

reflect the Debtor (a) is incurring substantial monthly losses; (b) has been unable to pay post- 

petition secured debt during any month since filing; (c) has large unidentified monthly "corporate 

overhead" expenses; (d) has unidentified post-petition accounts payable and receivable with 

I Further references to the Bankruptcy Code, 1 1 U.S.C. 9 101, et seq., shall be by 
section number only. 

2 As of the date of this Order, which is after the 180 day deadline to file a plan and 
disclosure statement pursuant to Local Rule 1 112(c), the Debtor has not filed a plan or disclosure 
statement. 



affiliates; (e) has unidentified post-petition accounts receivable fiom employees; and (f) has not 

had a profitable month since filing its Chapter 1 1 petition. The United States Trustee also 

observed that the Debtor has represented several times that a plan and disclosure statement would 

be filed, but none has been forthcoming even though the exclusivity period for the Debtor to file 

a plan and disclosure statement expired on August 7, 1996 and the deadline pursuant to Local 

Rule 1 1 12 expired on October 7, 1996.' 

The Debtor filed a timely objection to Inco's Motion to Convert on the grounds that its 

primary asset, a lease of a lumber mil1 located in Scotland Neck, North Caroiina and certain 

equipment had value as a going concern, and it has been attempting to sell it as such. The Debtor 

also asserts that it is taking appropriate steps to protect the physical assets located at the 

Williamston, North Carolina plant site, in which the lease was terminated pre-petition. by filing a 

motion for their turnover. 

Based upon the pleadings before the Court, the arguments and evidence presented by 
9 

counsel for the Debtor, Inco, and the United States Trustee at the hearing, and taking judicial 

notice of the Schedules filed by the Debtor, the Court makes the following Findings of Fact and 

Conclusions of Law. 

3 Rule 1 1 12(c) of the Local Rules for the United States B a h p t c y  Court for the 
District of South Carolina provides as follows: 

A disclosure statement and plan shall be filed by the debtor not 
later Iharl 180 days after the entry of the order for relief. The 
debtor may file a motion for an extension of time to file a plan and 
disclosure statement. The debtor shall prosecute its disclosure 
statement and plan in a timely manner. 



I. FWINGS OF FACT 

The Debtor filed this Chapter 1 1  proceeding on April 9, 1996. 

lnco holds a general unsecured claim in the amount of $342,454.43 as of April 9, 1996. 

The Debtor is a corporation that was formerly engaged in the business of producing wood 

chips, lumber, and dust at a mill site in Scotland Neck, North Carolina. 

The Debtor's primary assets are the lease on the mili site in Scotland Neck, North 

Carolina and miscellaneous mill equipment and fixtures. 

The Debtor's president, Michael Upchwch, testified that the Debtor was not an operating 

business at  the time it filed its Chapter 1 1 petition and had not been operational for 

approximately one month prior to frling the petition. Michael Upchurch further testified 

that the Debtor did not intend to resume operations at the Scotland Neck property. 

Triangle Bank holds a properly perfected deed of trust on Debtor's interest in the Scotland 

Neck lease and a security interest on the equipment, fixhues, and accessories located on 
9 

the real property. On July 2, 1996, Triangle Bank moved for relief fiom the automatic 

stay on the basis that the Debtor had not made payments on the lease, had taken no action 

to market and sell the mill operation as a going concern or the assets of the operation, and 

was not making adequate protection payments to Triangle. 

A Consent Order resolving Triangle Bank's Motion for Relief fiom Stay provides that the 

Debtor is to make interest payments to Triangle Bank on its' debt and gives the Debtor 

until December 3 1,  1996, to assign and/or sell the lease and mill equipment. If the 

Debtor fails to procure an assignment andlor sale by that date, Triangle Bank may file an 

af5davit of default and obtain relief from the automatic stay. 



8. On May 31, 1996, the Debtor filed a Motion to Extend Time to Accept or Reject 

Executory Contracts, including the lease of the mill site in Williamston, North Carolina. 

The lessor of the Williamston mill site filed an objection to the Motion on the grounds 

that the lease had terminated pre-petition, and there was no lease to assume. The Debtor 

and lessor ultimately agreed that the lease had terminated pre-petition but that an issue 

exists as to the ownership of the improvements at the site. 

9. The lease and improvements are not listed as assets of this Debtor in its Sctledules. The 

lease and improvements are listed as assets of Upchurch Hardwoods, Inc., Bankruptcy 

Case No. 96-72436-W, also filed April 9,1996. On September 9, 1996, Upchurch, i c .  

filed an adversary proceeding for turnover of these improvements in its Chapter 1 1 case. 

An issue exists as to whether thcsc improvements are assets of this Debtor or Upchurch, 

Inc. However, since the site lease was terminated pre-petition, the sale of the assets 

appears to be their only viable disposition. 
9 

10. The Debtor's Schedule I3 reflects the Debtor has $1,659,483.17 in personal property 

secured by $672,596- 12 in debt.4 Thus, the Debtor's Schedules reflect equity in its assets. 

However, in its objection to the Motion to Convert and at the hearing on the Motion, 

Debtor asserted there was no equity in its assets. Therefore, an issue exists as to whether 

there is equity in the Debtor's assets. 

1 1. The Debtor's president, Michael Upchurch, testified that hi; attempts to transfer or sell 

4These figures do not include values for the Williamston property because they are not 
listed in the Debtor's Schedules. A review of Upchurch, Jnc.'s Schedules reflects that there 
appears to be equity in these assets. 



the lease and equipment at the Scotland Neck site amounted to several conversations in 

the spring of 1996 with one individual, telephone conversations a week before this 

hearing with a second individual and another telephone conversation several days before 

this hearing wit11 a third individual; however, the Debtor did not present any contracts or 

produce testi~nony from any potential purchasers or their agents at the hearing on the 

within motion. Michael Upchurch also testified that he has no experience in selling 

bus~ness operations, liquidating equipment, or ~ollectillg accounts receivable. 

12. The Debtor's Swment  of Income and Expenses dated May 9, 1996, reflects the Debtor 

has no business income but is incurring monthly expenses of $29,797.06 for interest, 

insurance, debt service, and other expenses. 

13. The Debtor's Monthly Reports reflect the following losses: 

C 1. $12,282.74 for the month of April 1996; 

2. $9,923.84 for the month of May -1996; 
9 

3. $1 7,240.60 for the month of June i 996; 

4. $14,243.15 for the month of July 1 996; and 

5. $10,908.53 for the month of August 1996. 

14. The Debtor's Monthly Reports reflect the Debtor h a  not been able to pay post-petition 

secured debt during any month since this petition was filed. 

1 5 .  The Debtor's Monthly Reports reflect it has post-petition atcounts receivables from 

employees but does not identify the legal obligation or transaction from which the 

receivables arise. The Debtor's comptroller, William Smoak, who is responsible for 

maintaining the corporation's books and records and completing its Monthly Reports, 



testified he could not identify which employees received the transfers or the purposes of 

the transfers. 

16. The Debtor's comptroller further testified the Debtor had several employees when it filed 

its petition, but currel~tly has only one en~ployee. Additionally, the Debtor has made 

advances to employees post-petition. 

17. The Debtor's Monthly Reports reflect the following post-petition transfers between the 

Debtor and affiliate entities, which are also in Chapter 1 I bankruptcies: 

1. A transfer of $5,883.41 to Upchurch Hardwoods of South C.arolina, and a transfer 

from Upchurch, Inc. of $6,538.94 for the reporting period ending April 30, 1996; 

2. A transfer from Upchurch, Inc. of $4,700.00 for the reporting period ending May 

3. A transfer of $5,93 9.1 1 to Upchurch, Inc., and a transfer from Upchurch 

Hardwoods of $5,882.41 for the reporling period ending July 2, 1996; and 
9 

4. A transfer of $2,980.1 1 to Upchurch, Inc., and a transfer fiom Upchurch Timber 

of $2,108.01 for the reporting period ending July 30, 1996. 

18. The Debtor's comptroller testified he did not specifically know the purpose of each of the 

post-petition transfers between the Debtor and its affiliates. 

19. The Debtor's comptroller testified that the Debtor would borrow funds fiom Upchurch, 

Inc. on an as needed basis when it was unable to make its p'ost-petition payment 

obligations and needed cash. 

20. The transfers between Debtor and its affiliates were not authorized by the Court. 

21. The Debtor's Monthly Reports reflect the following receivables have been collected: 



1.  None for the reporting period ending April 30, 1996; 

2. $5,53 1.88 for the reporting period ending May 28, 1996; 

3. $2 1,s 1 3 -6 1 for the reporting period ending Jd y 2, 1 996; 

4. $100.00 for the reporting period ending July 30, 1996; and 

5. $1 1,798.86 for the reporting period ending An_mt 27, 1 996. 

22. ' The Debtor's Schedules filed May 9, 1996, reflect the Debtor 1 1 s  pre-petition accounts 

receivable of $292,353.04. However, the Debtor's Monthly Keport for the reporting 

period ending April 30, 1996, reflect the Debtor has $1 10,950.83 in pre-petition accounts 

receivabie, although it did not collect any receivables daring the month of April 1996. 

Debtor has collected $27,145.4 1 in outstanding receivables in the approximately 19 

weeks since the petition was filed. c 
23. The Debtor has not filed a proposed disclosure statement or plan, ald~ough it has 

represented to the Court that the plan and disclosure statement would be forthcoming, 
9 

most recently at a hearing on August 14, 1996, when they were to have been filed within 

two weeks. 

24. The one hundred eighty (1 89) day period for filing a proposed disclosure statement and 

plan under the Local Bankruptcy Rules elapsed on October 7, 1996. 

11. CONCLUSIONS OF LAW 

Pursuant to $ 1 1 12(b), a Chapter 1 1 case can be converted tb a Chapter 7 case for cause 

based on one of the specifically enumerated gro~nds.~ Section 1 1 12(b) provides as follows: 

5 Apart fiom the specifically enumerated grounds in 9 I 1 12(b), a Chapter 1 1 case 
may be converted to a Chapter 7 case during the early stages of a case if any reorganization is 



(b) Except as provided in subsection (c) of this section, on request 
of a party in interest or the United States trustee or bankruptcy 
administrator, and after notice and a hearing, the court may convert 
a case under this chapter to a case under chapter 7 of this title or 
may dismiss a case under this chapter, whichever is in the best 
interest of creditors and the estate, for cause, includiig- 

(1) continuing loss to or diminution of the estate and 
absence of a reasonable likelihood of rehabilitation; 

(2) inability to effectuate a plan; 
(3) unreasonable delay by the debtor that is prejudicial to 

creditors; 
(4) failure to propose a plan under section 1121 of this title 

within any time fixed by the court; 
(5) denial of confirmation of every proposed plan and 

denial of a request made for additional time for filing another plan 
or a ~nodification of a plan; 

(6)  revocation of an order of confirmation undQ section 
1 144 of this title, and denial of confirmation of another plan or a 
modified plan under section 1 129 of this title; 

(7) inability to effectuate substantial consummation of a 
confmed plan; 

(8) material default by the debtor with respect to a 
confmed plan; 

(9) termination of a plan by reason of the occurrence of a 
condition specified in the plan; or 

(1 0) nonpayment of any fees or charges'required under 
chapter 123 of title 28. 

11 U.S.C. 5 11 12Cb). 

Because 9 1 1 12@) is written in the disjunctive, only one of the enumerated grounds is 

needed to convert a Chapter 1 1 case to a Chapter 7 case. However, in this case, based upon the 

evidence presented including the testimony of the president and of the comptroller of the Debtor 

corporation, it appears that several of the grounds are present. 

As stated in the Findings of Fact, as of the date of this Order, the Debtor has failed to file 

objectively futile and the case was filed in subjective bad faith. Carolin Corp. V. Miller, 886 F.2d 
693 (4th Cir. 1989). 



a plan and disclosure statement pursuant to $ 1 121 within the time fixed by the Court through 

Local Rule 1 112(c). This alone is grounds for conversion; however, based upon the evidence 

presented and a review of the Debtor's Monthiy Reports, it also appears that the Debtor does not 

have the ability to effectuate a plan. It is uncontroverted that the Debtor does not intend to 

resume business operations and continues to suffer losses as reflected in its Monthly Reports. 

There is an absence of employees except for principals, an absence of ongoing business activity, 

little or no cash flow, a continuing post-petition dimirlutiorl of its assets. and allegations of 

unapproved transfers and i n c m c e  of debt by the Debtor or its principal. 

Additionally, the testimony of the principals of the Debtor reflected that the sole source 

of hnding a plan of reorganization would be through the liquidation of its assets. The testimony 

at trial indicated that the prospects for a sale of the Debtor's assets within a reasonable time 

C period were purely speculative. Apart from the liquidation of its assets. there is no available 

sources of income to sustain a plan of reorganization and in fact, a plan of reorganization has yet 
t 

to be proposed by the Debtor. For all of these reasons, cause exists pursuant to 5 1 1 12@) to 

convert or dismiss this Chapter 1 1 case. 

In addition to the liquidation of the assets of the estate, because of the outstanding 

account receivables from related companies, the allegations of improper transfers of h d s  and 

the employee loans, it appears that there may be potential value reliazable by a Chapter 7 

Trustee. For these reasons, conversion of this Chapter 11 case rathkr than dismissal is in the best 

interests of all creditors. See In re Superior Siding & Window, 14 F.3d 240 (4th Cir. 1994). For 

all of the reasons stated within, it is therefore, 



ORDERED, that Inco Incorporated's Motion to Convert to a proceeding under Chapter 7 

is granted. 

AND IT IS SO ORDERED. 


